
BEFORE THE APPEALS BOARD 
FOR THE

KANSAS DIVISION OF WORKERS COMPENSATION

CHRISTOPHER D. BOYLES )
Claimant )

VS. )
) Docket No. 165,920

DOUG HANSON & SHARON BAPTIST CHURCH )
Respondents )

AND )
)

CHURCH MUTUAL INSURANCE CO. )
Insurance Carrier )

AND )
)

KANSAS WORKERS COMPENSATION FUND )

ORDER

The Kansas Workers Compensation Fund appeals from an Order entered by
Administrative Law Judge Nelsonna Potts Barnes on December 28, 1994.  

ISSUES

The Application for Review by the Kansas Workers Compensation Fund alleges that
the Administrative Law Judge exceeded her jurisdiction in entering her Order of December
28, 1994, for the reason that respondent's annual payroll was less than $10,000 and,
therefore, this case does not fall under the Kansas Workers Compensation Act.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The December 28, 1994, Order by the Administrative Law Judge was entered
following a December 12, 1994, settlement conference.  It provides for an independent
medical examination pursuant to K.S.A. 44-516.  There was no record made of that
hearing, but from the Order there is no indication that the issue of the applicability of the
Workers Compensation Act pursuant to K.S.A. 44-505 was ever raised at that proceeding. 
Certainly there is no indication that witnesses were called nor that evidence was presented.
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There was a Preliminary Hearing in this case on June 16, 1992, at which time the
issue of whether the parties are covered by the Kansas Workers Compensation Act was
litigated.  The file does contain an Order dated June 16, 1992, by Administrative Law
Judge David B. Jackson which found, inter alia, that the respondent did have wages in
excess of $10,000 such that the parties are covered by the Kansas Workers Compensation
Act.  That Order was appealed to the Director but the appeal was dismissed based upon
a finding that the Administrative Law Judge had not exceeded his jurisdiction in making his
Preliminary Hearing Order. 

The scope of review by the Appeals Board is "upon questions of law and fact as
presented and shown by a transcript of the evidence and the proceedings as presented,
had and introduced before the administrative law judge."  K.S.A. 44-555b(a), as amended
by S.B. 59, 1995.  The Appeals Board finds that an evidentiary record is a necessary
prerequisite for the Appeals Board to review an Administrative Law Judge's order.  The
party seeking review has the burden of establishing a record for review.  Here, not only was
there no record made, but it appears that the issue presented to the Appeals Board for
review was not even before the Administrative Law Judge during the proceedings from
which this appeal was taken.  

K.S.A. 44-551(b)(1), as amended by S.B. 59, 1995, grants the Appeals Board
jurisdiction to review all acts, findings, awards, decisions, rulings or modifications of
findings or awards made by an Administrative Law Judge upon written request of any
interested party within ten (10) days.  Obviously the Workers Compensation Fund's
Application for Review filed January 3, 1995, was not a timely appeal of Judge David V.
Jackson's June 16, 1992, Order.  It cannot be ascertained from the record whether or not
the issue of the applicability of the Workers Compensation Act in this case was raised at
the December 12, 1994 hearing before Administrative Law Judge Nelsonna Potts Barnes. 
Therefore, the Appeals Board finds that the issue was not raised, nor considered, by the
Administrative Law Judge at the December 12, 1994, hearing.  The December 28, 1994,
Order from which this appeal is taken, and the June 16, 1992, Order of Administrative Law
Judge David V. Jackson remain in full force and effect.  

WHEREFORE, it is the finding, decision, and order of the Appeals Board that the
Application for Review filed by the Kansas Workers Compensation Fund should be, and
is hereby, dismissed.

IT IS SO ORDERED.

Dated this          day of March, 1995.

BOARD MEMBER

BOARD MEMBER
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BOARD MEMBER

c: Curtis Irby, Wichita, KS
Fred Johnson, Wichita, KS
Edward D. Heath, Jr., Wichita, KS
Matthew L. Bretz, Hutchinson, KS
Nelsonna Potts Barnes, Administrative Law Judge
George Gomez, Director


